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RALPH DEMMICK, et al.,

Plaintiffs,

V.

CELLCO PARTNERSHIP, et a!.,

Defendants.

LINARES, District Judge.

This matter comes before the Court on the following four motions made by Plaintiffs in
this case: (1) Motion for Final Approval of Proposed Settlement/Final Judgment; (ECF No. 156);
(2) Motion for Order Granting Incentive Awards to Class Representatives; (ECF No. 155); (3)
Motion for Order Approving Plan of Allocation and Distribution of Settlement Fund; (ECF No.
157); and (4) Motion for Attorneys’ Fees to Class Counsel. (ECF No. 158). On March 30, 2015,
this Court heard oral argument on Plaintiffs’ motions.1 The Court has considered all of the parties’
submissions and the arguments made at the March hearing. For the reasons set forth below,
Plaintiffs’ Motions, (ECF Nos. 155, 156, 157, 158), are GRANTED.

I. BACKGROUND

This case is a certified class action alleging violations of federal, New Jersey and Maryland
law arising from certain billing practices of defendant Ceilco Partnership d!b/a Verizon Wireless

“Tr.,” refers to the transcript from this Court’s fairness hearing (“Fairness Hearing” or “March
30th Hearing”) held on March 30, 2015.

UNITED STATES DISTRICT COURT
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(“Verizon Wireless”). Plaintiffs claim that: (1) Verizon Wireless had a practice of charging its

Family SharePlan customers for certain “overage minutes” at the higher rate applicable to calls

made on the secondary line(s), rather than at the lower rate applicable to calls made on the primary

line, in circumstances that Plaintiffs allege are improper (the “Overage Minutes Claim”); and (2)

Verizon Wireless had a practice of charging its customers for “In-Network” and/or “In-Family”

calls in circumstances that Plaintiffs allege Verizon Wireless had promised would be free (the “In

Network/In-Family Claim”). Verizon Wireless disputes these claims.

A. Procedural History

Beginning with their initial investigation of this case in or about the Fall of 2005 and

continuing through the date of class certification in this action, the parties engaged in extensive

formal discovery. During this period of time, Plaintiffs’ counsel alone: (a) took eleven days of

depositions of five Verizon Wireless employees; (b) reviewed nearly 45,000 pages of documents

produced by Verizon Wireless; and (c) collaborated with their experts to review thousands of

gigabytes of account record billing data produced by Verizon Wireless. For its part, Verizon

Wireless took the depositions of each of the Plaintiffs and propounded both document requests

and interrogatories to them as well. (Gigiiac Decl., ECF No. 156-1, ¶ 6).

On January 19, 2010, Plaintiffs filed their Motion for Class Certification in this action.

After reviewing the extensive briefing that was filed by the parties in connection with the motion,

this Court held a lengthy hearing on the Motion for Class Certification on May 26, 2010. (Id., ¶
7). On September 8, 2010, this Court issued an order (“Class Certification Order”) granting, in

part, Plaintiffs’ Motion for Class Certification and certifying a nationwide “Overage Minutes

Class” and a nationwide “In-Network/In-Family Class” as to Plaintiffs’ federal law claims for: (1)

violation of the Federal Communications Act (“FCA”); and (2) declaratory relief under the
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Declaratory Judgment Act. (Id., ¶ 8). In the Class Certification Order, this Court also certified the

following four statewide classes: (1) a New Jersey State Overage Minutes Class as to Plaintiffs’

New Jersey state law claim for breach of contract; (2) a Maryland State Overage Minutes Class as

to Plaintiffs’ Maryland state law claim for breach of contract; (3) a Maryland State In-Network/In-

Family Class as to Plaintiffs’ Maryland state law claim for breach of contract; and (4) a Maryland

State In-Network/In-Family Class as to Plaintiffs’ Maryland state law claim for violation of the

Maryland Consumer Protection Act. (Gignac Decl., ¶ 9).

B. Settlement Negotiations and Terms

In late 2012, after several years of litigating this action before the Court and the FCC, the

parties began to discuss a possible framework for settlement of this action and agreed to engage in

mediation. (Id., ¶ 16). Prior to engaging in mediation, however, and in an effort to flesh out the

possible range of damages in this action in advance of the mediation, the parties engaged in an

exchange of information designed to estimate the sizes of the classes and the range of damages

incurred by the classes. Plaintiffs and Verizon Wireless separately retained experts to assist them

in this endeavor, who provided a thorough a detailed analysis of the estimated total class damages

as well as individual class member damages.

On February 9, 2014, Class Counsel and counsel for Verizon Wireless participated in an

all-day mediation conducted by the Hon. Layn Phillips, formerly a Judge of the United District

Court for the Western District of Oklahoma. The parties did not succeed in resolving the case at

that time. (Id., ¶ 30). For the next four months, Judge Phillips communicated with the parties’

counsel by telephone and email in an effort to find common ground for a possible settlement.

During that time, the parties exchanged, through Judge Phillips, multiple written submissions

explaining and advocating their respective assessments of the merits of the claims in this action.
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As a result, the parties agreed to engage in a second mediation which ultimately produced an

agreement as to the principal terms of the settlement. (Gignac Deci., ¶3 1, 33). On November 19,

2014, this Court granted preliminary approval of the Settlement. (Order, ECF No. 154).

Subsequent to the filing of the relevant Motions, (ECF Nos. 155-158), this Court held a hearing to

determine whether the Settlement was “fair, reasonable, and adequate,” pursuant to Fed. R. Civ.

P. 23(e)(2), on March 30, 2015.

The Settlement itself establishes a $64.2 million common fund comprised of $36.7 million

in cash and $27.5 million in calling units (275 million calling units valued at $.10 per calling unit).

(Stipulation and Settlement Agreement, (“SAS”), ECF No. 152-1, Ex. 1, at Art. III). In accordance

with the parties’ agreement, Verizon Wireless has already paid the $36.7 million in cash, which is

on deposit in a federally-insured, interest-bearing account that is under the control of the Court-

appointed Settlement Administrator. Under the Plan of Allocation proposed by Plaintiffs and

Class Counsel (which, as previously mentioned, is the subject of a separate motion before this

Court), after deducting the costs ofnotice and settlement administration, court approved attorneys’

fees and expenses, and incentive payments to the Class Representatives, the balance of the cash in

the Settlement Fund will be distributed to Settlement Class Members in the form of bill credits or

checks.

In addition, under the Plan of Allocation, Verizon Wireless will transmit, or cause to be

transmitted, to In-Network Settlement Class Members personal identification numbers (“PINs”)

that can be used to access each of the In-Network Settlement Class Members’ proportionate share

of the 275 million calling units. The PINs can be used to make domestic or international calls.

(SAS, Art. III, ¶ 1 .b.). The PINs will be issued by IDT, a telecommunications carrier that is not

affiliated with Verizon Wireless, and can be used to place calls on any domestic telephone network,
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not just Verizon Wireless. These PINs are freely transferrable and may be sold or gifted to anyone.

Under the Plan of Allocation, FSP Settlement Class Members and In-Network Settlement Class

Members will participate equally in the balance of the $36.7 million cash portion of the Settlement

Fund that remains after the costs ofnotice and settlement administration, court-approved attorneys’

fees and expenses, and incentive payments to the Class Representatives are deducted. Settlement

Class Members who are Verizon Wireless customers at the time the cash is distributed will receive

payment in the form of a bill credit. Settlement Class Members who are former Verizon Wireless

customers at the time the cash is distributed will receive payment via check. (SAS, Art. IV, ¶ 3).

Under the Plan of Allocation, In-Network Settlement Class Members will also receive PINs

containing calling units that can be used to make free telephone calls. Each PiN will contain at

least 600 calling units and have a minimum attributed value of $60.00 based on a value often cents

per unit. One calling unit will be equal to one minute for a domestic call. The number of calling

units needed per minute for an international call will depend on the country called. PINs will be

available to use for 24 months from the date that they are distributed to Settlement Class Members.

PINs are fully transferrable and can be used on any phone, wired or wireless. (SAS, Art. III, ¶

1 .b,). The Terms and Conditions applicable to the PINs are posted on the Settlement website at

www. VerizonFSPclassaction.com.

Settlement Class Members who were billed under the Verizon Wireless 12K billing system

(who therefore cannot be identified based on the records of Verizon Wireless, and who have

received notice of the Settlement by publication and/or Internet notice) are required to submit a

basic claim form setting forth sufficient information to enable the Settlement Administrator to

conclude that they qualify as Settlement Class Members. Under the Plan of Allocation proposed

by Plaintiffs and Class Counsel, the settlement benefits (cash and calling units) will be distributed
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to Settlement Class Members pro rata according to the total number of Settlement Class Members
(both known and self-identifying) as determined by the Settlement Administrator at the conclusion
of the claims period. Verizon Wireless has already prepared and transmitted to the Settlement
Administrator a Class List listing all Settlement Class Members that could be identified based on
review of the records contained in the VISION billing system. (SAS, Art. V, ¶ 1). The Class List
contains 1,800,836 FSP Settlement Class Members and 401,123 In-Network Settlement Class
Members. There are 203,530 identifiable Settlement Class Members who are members of both
the FSP Settlement Class and the In-Network Settlement Class. Therefore, there should be
approximately two million Settlement Class Members who receive benefits under the Settlement.

C. Overview of Objections to the Current Motions2

Prior to summarizing the objections in this case, the Court notes that Plaintiffs have
opposed the Court’s consideration of at least two objectors, claiming they do not have standing or
have filed their objections late. While the Court is cognizant of Plaintiffs’ concern, the Court will
consider the arguments of each known objector and determine the impact this “standing” concern
shall have on the merit of such objections. As an additional preliminary note, Plaintiffs have
identified at least four of the following objectors as “serial” or “professional” objectors who have
filed objections to settlements in multiple class actions, which this Court has become increasingly
weary of. (ECF No. 167 at 2). The Court has reviewed and thoroughly considered the objections

2 Plaintiffs have also informed the Court that Shannon Adams served an objection on ClassCounsel (which this Court has reviewed) but has not appeared on this Court’s docket to date. (ECFNo. 167 at 7).
3”Fjederal courts are increasingly weary of professional objectors.” O’Keefe v. Mercedes—BenzUnited States, LLC, 214 F.R.D. 266, 295 n. 26 (E.D.Pa.2003).
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to the relevant Motions. Each objection, although outlined below, is addressed within the
corresponding Section of this Opinion.

1. Wanda Cochran

Wanda Cochran (hereinafter “Cochran”), states broadly that the “pending motions .. .are
not fair, adequate and reasonable to the class.” (ECF No. 160 at 1). Cochran notes the following
reasons for her objections: 1) $37 million dollar cash settlement represents only 23% of estimated
class damages; 2) 12K subclass members should not receive the same credit as the “more
substantiated damages attributed to the VISION subclass; 3) unlikeliness that In-Network class
members will take advantage of the PIN crediting system; and 4) it is unreasonable to award legal
fees equal to 30% of the cash settlement and “four times the actual billable hours.” (Id. at 1-2).

2. Nancy Corser

Nancy Corser, (hereinafter “Corser”) was represented by Counsel at this Court’s Final
Approval Hearing on March 30, 2015. By way of brief, Corser argues that this Court may not
approve a settlement until the amount of direct benefit to the class is known. (ECF No. 161 at 1).
Corser argues the PINs are likely to have little value to class members because most of the Class
Members today have unlimited calling plans, and therefore “will have no need for additional
calling minutes through the PINs.” (Id. at 1-2). Corser objects to Class Counsel’s requested fees
claiming their estimated settlement value is “based on the projection that 100% of the PINs made
available through settlement will be used by class members” which is “improper.” (Id. at 2). Corser
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also objects to the loadstar multiplier of 3.97 and cites to New Jersey law limiting attorneys’ fees.4
(Id. at 3).

3. Kendrick Jan

Kendrick Jan (hereinafter “Jan”) argues that the cash benefits to class members relative to
damages calculated by Class Counsel are “unreasonably low,” and the prepaid calling card minutes
awarded in the settlement will be “of little value to class members with current cell phone plans.”
(ECF No. 163 at 3-4). Regarding the Motion for Attorneys’ Fees, Jan argues the Class is only
benefitted in so far as the cash portion, so any attorneys’ fees based on the “class benefit” should
be limited to such or are otherwise unconscionable. (Id. at 6). Jan also joins in “other well-founded
and meritorious objections.” (Id. at 8).

4. Kimberly Baker

Kimberly Baker (hereinafter “Baker”) objects to the settlement as unreasonable, citing to
the “largely illusory nature of the $27,7000,000 in non-cash relief.” (ECF No. 164 at 2).
Additionally, Baker claims the “tacked-on” $27,500,000 value only provides counsel with an
undeserving larger fee and thus, the Class Counsel fee should be limited to the cash portion of the
settlement. (Id. at 3). Baker cites to the lodestar cross-check and the resulting multiplier of 3.97,
which she categorizes as “well above the range of multipliers approved as reasonable in this
Circuit.” (Id. at 7). Finally, Baker objects to Defendants agreement that they will not oppose any
fee Class Counsel seeks. (Id.).

An argument this federal court properly rejects.
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5. Michael Narkin

Michael Narkin (hereinafter “Narkin”)’s objection, in sum, states the following: 1) there is

no adequate showing that the settlement bears a “sufficient relationship to the alleged damages

inflicted;” 2) Class Counsel “improper[lyj request[ed} [] a protective order,” which may be
“indicia of unfairness and collusion;” 3) attorneys’ fees of over 30% of the total award constitutes

unjust enrichment; and 4) members of the sub-classes are not being adequately represented. (ECF
No. 165 at 1).

6. Michael Rinis

Michael Rinis (hereinafter “Rinis”) objects to the issuing of PiNs as he claims there will
be “no secondary market” for them. (ECF No. 166 at 1). Rinis suggests paying Counsel in PINS

before claiming the notice failed to be specific enough. (Id.). Rinis states the attorneys’ fees of the
cash settlement will constitute a higher percentage than the class would be receiving while the
30% of the cash value and PINs is also too high. (Id. at 2).

7. Thomas Domonoske

Thomas Domonoske (hereinafter “Domonoske”) states he would receive no benefit from
the “calling units” proposed in the Settlement as his cellphone “has unlimited nationwide calling.”
(ECF No. 168 at 2). Domonoske also argues that the attorneys’ fees should be based on the
settlement fund of $36.7 million, alone. (Id.). Domonoske also object to the settlement as the
notice allegedly “inaccurately describes the amount of the settlement fund.” (Id.).
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8. Janet Hale

Janet Hale (hereinafter “Hale”) submitted a claim form affirming she did not receive direct

notice about the Settlement. (ECF No. 173 at 1).

9. John Finn

John Finn (hereinafter “Finn”) begins by stating he received late notice in the mail. (ECF

No. 169 at 1). Finn objects to the issuing of PINs, the award of attorneys’ fees, and the incentive

award to the class representatives. (Id. at 1 -2).

II. NOTICE

The Notice Plan implemented in this action was designed by Kurtzman Carson Consultants

(“KCC”), a class action settlement administrator “with extensive experience in the field,”

according to Plaintiffs. (Intrepido-Bowden Dccl., ECF No. 152-3 at ¶J 6-13). Owing to the large

number of identifiable Settlement Class Members (approximately two million) and the need to

provide notice to unidentifiable Settlement Class Members by means of publication notice and

Internet notice, the projected cost of the Notice Plan was in excess of two million dollars.

The Notice Plan utilized a combination of individual notice (via email to Settlement Class

Members who are identifiable and who receive email notification of their Verizon Wireless bills

as of the date of the Court’s Preliminary Approval Order; and via first-class-mail postcard to other

identifiable Settlement Class Members) to known Settlement Class Members and publication

notice (in People magazine, on Facebook and by Internet banner ads) to reach unknown Settlement

Class Members. All four means ofproviding notice to the Settlement Class Members (mail, email,

publication and Internet) were timely executed. Email, mail, and publication notice have been
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completed as of today; Facebook and Internet banner ads have been and continue to be published
online. (Gyomber Deci., ¶J 12-16.)

The Notice Plan reached approximately 76.1% of likely Settlement Class Members, on
average 1.6 times each. (Intrepido-Bowden Deci., ECF No. 167-5, at ¶ 3). In addition to the four
avenues of providing notice to the Settlement Class Members, an informational and interactive
website was established at www.VerizonFSPclassaction.com to allow Settlement Class Members
to obtain additional information and documents about the Settlement and to submit any required
forms. (Gyomber Deci., ECF No. 167-4, ¶ 10). The operative Second Amended Complaint, a
detailed Long-Form Notice (in both English and Spanish), the Stipulation and Settlement
Agreement, the Motions currently before this Court, and the Court’s Preliminary Approval Order
were all posted on this website. Also posted was the claim form and request for exclusion form,
both of which can be completed and submitted online at the website. (Id.). The website address
was prominently displayed in all printed notice materials and was accessible through a hyperlink
embedded in the email, Internet banner, and Facebook notices. (Id.).

Lastly, a toll-free number was established (877-482-8742) to enable Settlement Class
Members to: (a) learn more about the Settlement by means of frequently asked questions and
answers; and (b) request that more information be mailed directly to them. The toll-free number
was prominently displayed in the email, post card and publication notices. (Gyomber Decl., ¶ 11.)
On November 3, 2014, notice of the Settlement was also provided via priority mail to the U.S.
Attorney General and the Attorneys General of each state in which Settlement Class Members
reside, as required by the Class Action Fairness Act (“CAFA”), 28 U.S.C. § 1715.2 (Gyomber
Dccl., ¶ 7). The Notice Plan, which this Court has already approved, was timely and properly
executed and that it provided the best notice practicable, as required by Federal Rule of Civil
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Procedure 23, and met the “desire to actually inform” due process communications standard of
Mu/lane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).

Under Section 1715(d), an order granting final approval of a settlement agreement may not
take place earlier than ninety days after the appropriate federal and state officials have been served
with notice. In conjunction with their brief, Plaintiffs have submitted a declaration fulfilling this
requirement. (See ECF 156-2). The Court thus affirms its finding and conclusion in the November
19, 2014 Preliminary Approval Order that the notice in this case meets the requirements of the
Federal Rules of Civil Procedure and the Due Process Clause of the United States and/or any other
applicable law. All objections submitted which make mention ofnotice have been considered and,
in light of the above, overruled.

III. FINAL SETTLEMENT APPROVAL

Pursuant to Rule 23, a court may only approve a class settlement after it has held a hearing
and determined that the settlement is “fair, reasonable, and adequate.” Fed. R. Civ. P. 23(e)(2).
The Third Circuit has enumerated the following nine factors, to be utilized by the Court in making
this determination:

(1) the complexity, expense and likely duration of the litigation; (2)the reaction of the class to the settlement; (3) the stage of theproceedings and the amount of discovery completed; (4) the risks ofestablishing liability; (5) the risks of establishing damages; (6) therisks of maintaining the class action through the trial; (7) the abilityof the defendants to withstand a greater judgment; (8) the range ofreasonableness of the settlement fund in light of the best possiblerecovery; (9) the range of reasonableness of the settlement fund to apossible recovery in light of all the attendant risks of litigation.
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Girsh v. Jepson, 521 F.2d 153, 157 (3d Cir.1975). Additionally, a presumption of fairness exists
where a settlement has been negotiated at arm’s length, discovery was sufficient, the settlement
proponents are experienced in similar matters, and there are few objectors. In re Warfarin Antitrust
Litig., 391 F.3d 516, 535 (3d Cir.2004).

The presumption of fairness attaches in this case because the Settling Parties negotiated the
settlement before the Honorable Layn Phillips (ret.), pre-settlement discovery in this case and
related cases had supplied counsel with an understanding of the legal and factual issues involved,
the attorneys litigating this matter are experienced in similar litigation,5 and very few class
members have objected. Varacallo v. Massachusetts Mut. Lfe Ins. Co., 226 F.R.D. 207, 235
(D.N.J. Feb.15, 2005) (Linares, J.). “[T]he participation of an independent mediator in settlement
negotiations virtually insures that the negotiations were conducted at arm’s length and without
collusion between the parties.” Hall v. AT& TMobility LLC, 2010 WL 4053547, at *7 (D.N.J.
2007) (internal quotations omitted); see also In re Cigna Corp. Sec. Litig., 2007 WL 2071898 at *

3 (E.D. Pa. 2007) (“Concerning the presumption of fairness, it is clear that negotiations for the
settlement occurred at arm’s length, as the parties were assisted by a retired federal district judge
who was privately retained and served as a mediator.”). Thus, the use of a mediator with respect
to the present settlement is persuasive evidence that the negotiations were hard-fought, arms-length
affairs.

As evidenced by the declarations that were submitted in connection with Plaintiffs’ Motion forAward of Attorney’s Fees, Etc., Class Counsel have a wealth of experience in litigating andresolving complex class action and multidistrict litigation on behalf of consumer plaintiffs.Counsel for Verizon Wireless are known to be highly experienced in defending consumer classactions and have earned the reputation ofbeing among the most formidable defense counsel in thecountry in cases related to the telecommunications industry. (Gignac Dee!., ¶ 35).
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Finally, settlement of litigation is generally favored by courts, especially in the class action
setting. “The law favors settlement, particularly in class actions and other complex cases where
substantial judicial resources can be conserved by avoiding formal litigation.” In re General
Motors, 55 F.3d 768, 784 (3d Cir.1995); see also In re Warfarin, 391 F.3d at 535 (there is an
“overriding public interest in settling class action litigation, and it should therefore be
encouraged”). At the same time, the district court functions “as a fiduciary who must serve as a
guardian of the rights of absent class members” by ensuring that the proposed settlement is fair,
reasonable, and adequate. In re General Motors, 55 F.3d at 785.

The Court, in analyzing each of the Girsh factors, specifically finds as follows for an
ultimate determination that this Settlement is “fair, reasonable, and adequate.” Fed. R. Civ. P.
23(e)(2).

A. Complexity, Expense and Likely Duration of the Litigation

In this case, the path from the current stage of the litigation (the case is currently before the
FCC on a referral from this Court) to final judgment would be long, complicated, and expensive.
The parties would first need to complete the proceedings before the FCC, where the parties have
been since June of 2011. Once the FCC ruled, both parties likely would have the right to appeal
from its final determination. In addition, Verizon Wireless has informed Plaintiffs that it intends
to move to compel individual arbitration once the case returns to the district court. Exponentially
more expensive expert discovery and further time consuming dispositive motions (including
summary judgment motions by Verizon Wireless) would then follow. In is clear to this Court that
continued prosecution of this case would result in considerable legal hurdles to the Plaintiff even
before trial.
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Trial, if it occurred, would involve extensive pretrial motions involving complex questions
of law and fact, and the trial itself would be lengthy and complicated. When such a trial would
take place is open to speculation, but given that this case has been litigated for nearly nine years
already, it would be optimistic to believe that a trial could take place in less than three additional
years’ time. See In re Warfarin Sodium Antitrust Litig., 391 F. 3d 536 (finding the first Girsh factor
to weigh in favor of settlement afier three years of litigation). Post-trial motions and appeal would
further delay resolution and increase costs. Id. (“it was inevitable that post-trial motions and
appeals would not only further prolong the litigation but also reduce the value of any recovery to
the class”); In re Merck & Co., Inc. Vytorin ERISA Litig., 2010 WL 547613, at *7 (D.N.J. Feb. 9,
2010) (noting that additional costs associated with trial of multidistrict class action and the delayed
recovery for the class weighs in favor of settlement). For these reasons, the first Girsh factor
weighs in favor of final approval of the Settlement.

B. Reaction of the Class to the Settlement

The second Girsh factor “attempts to gauge whether members of the class support the
Settlement.” In re Prudential Ins. Co. Am. Sales Practice Litig. Agent Actions, 148 F.3d 283, 300
(3d Cir. 1998). In order to properly evaluate it, “the number and vociferousness of the objectors”
must be examined. In re GM Corp., 55 F.3d 768, 812 (3d Cir. 1995). Generally, “silence
constitutes tacit consent to the agreement.” Id. (quotation omitted). “The Third Circuit has looked
to the number of objectors from the class as an indication of the reaction of the class.” In re
CertainTeed Corp. Roofing Shingle Products Liab. Litig., 269 F.R.D. 468, 484 (RD. Pa. 2010)
(citing in re Cendant Corp. Litig., 264 F.3d 201, 232 n. 18 (3d Cir.2001). A “paucity of protestors

militates in favor of the settlement.” Bell Atlantic Corp. v. Bolger, 2 F.3d 1304, 1314 (3d Cir.
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1993) (factor favors settlement where less than 30 of approximately 1.1 million shareholders
objected); McGee v. Continental Tire North America, Inc., 2009 WL 539893, at *4 (D.N.J. March
4, 2009). Here, only 89 individuals have requested exclusion from the Settlement Classes. (Brief,
ECF No. 167 at I). Further, even without addressing which objections were timely or whether
each objector has proper standing, the Court received a total of nine objections to the Settlement.
Such is a small number compared to the total amount of estimated class members (1.9 million).
While it is clear that the Settlement has very strong support from the class, the Court addresses
each of the objections. The Court notes that upon review of the objections collectively, the
majority of the objections refer to either the allocation of the settlement or the award of attorneys’
fees. The remaining arguments against final approval stem primarily from the award of the PINs.
The Court takes each relevant objection in turn, finding each are without merit.

1. Objections to PINs

As indicated, under the Settlement, members of the “In-Network Settlement Class” will
receive PIN-accessible calling units. Objectors, Wanda Cochran, Nancy Corser, Kendrick Jan,
Michael Rinis, Thomas Domonoske and John Finn, each object to the issuing of PINs claiming,
for example, prepaid calling card minutes awarded in the settlement will be “of little value to class
members with current cell phone plans,” (ECF No. 163 at 3-4), and there will be “no secondary
market” for them. (ECF No. 166 at I). However, Verizon Wireless has verified through its records
that none of these (or any of the nine objectors) has standing to challenge the final approval in this
regard as they are not members of the In-Network Settlement Class. (Brief, ECF 167 at 9). While
this Court agrees as only the In-Network Settlement Class members will receive PINs, the Court

Page 16 of46

Case 2:06-cv-02163-JLL-MF   Document 181   Filed 05/01/15   Page 16 of 46 PageID: 3645



addresses these challenges for purposes of completeness, however finding that this argument is
more appropriately targeting, in some degree, towards allocation. Indeed, Nancy Corser,
represented by her attorney Mr. Pentz at the March 3O Hearing held before this Court, agrees.
While Corser submitted objection papers to the Court which “objects to the proposed settlement,”
at the Fairness Hearing, Corser’s Counsel specifically clarified that her objections were limited to
the allocation, not the fairness of the settlement.

THE COURT: Is it true that you objection is really with the issue ofallocation, really not the fairness of the settlement?

MR. PENTZ: That is correct, you Honor...

THE COURT: That goes to attorneys’ fees and allocations, and howthe allocation drives the attorneys’ fees, but not on the total fairnessof the settlement in terms of totality of the numbers.

MR. PENTZ: That is correct. We would agree the settlement is fairwithout the PiNs.

(Tr. 1.42:15-43:2). While cognizant of this argument as it relates to allocation, whether the PIN-
accessible calling units are used or not does not prove relevant to the determination of fairness
because the pointed inquiry is the value of the benefits that will be distributed to class member,
not whether the class members spend or use these benefits.

The PINs to be issued to the Class members are free of hidden fees and valid on any
telephone carrier, not only Verizon Wireless’. (ECF No. 167 at 18). The PiNs also require no
expenditure of additional money or continued business relationship with Defendant to realize the
benefit they provide. (Id. at 19). Compare Synfuel Technologies, Inc v. DHL Express (USA), Inc.,

463 F.3d 646, 653 (7th Cir.2006) (quoting Christopher R. Leslie, “The Need To Study Coupon
Settlements in Class Action Litigation,” 18 Geo. J. Legal Ethics 1395, 1396—97 (2005)). (finding
a settlement inadequate because the vouchers “share some characteristics of coupons, including
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forced future business with the defendant and ... the likelihood that the full amount of [Defendant’s]
gains will not be disgorged.”). Further, the PINs are freely transferable and can also be used to
make international calls (which is not provided by many “unlimited” minute plans). The Court
finds the PINs to be fair, reasonable, and adequate as compensation to the In-Network Class
Members.

2. Objections to Settlement as a Whole

Objectors, Wanda Cochran (hereinafter “Cochran”) and Kendrick Jan (hereinafter “Jan”)
object to the fairness of the Settlement as a whole. According to Cochran, the “pending motions

.are not fair, adequate and reasonable to the class.” (ECF No. 160 at 1). Cochran notes the
following reasons for this objection: 1) $37 million dollar cash settlement represents only 23% of
estimated class damages; 2)12K subclass members should not receive the same credit as the “more
substantiated damages attributed to the VISION subclass;6 and 3) unlikeliness that In-Network
class members will take advantage of the PiN crediting system. (Id. at 1-2). Jan argues the cash
benefits to class members relative to damages calculated by Class Counsel are “unreasonably low,”
and the prepaid calling card minutes awarded in the settlement will be “of little value to class
members with current cell phone plans.” (ECF No. 163 at 3-4).

The Court has already disposed of the arguments relating to the PINs, and in any event,
does not find the PiN crediting system to be unreasonable simply because members may or may
not take advantage of it given their current cell phone plan. Further, Cochran and Jan’s objections
to the amount of cash in the common fund does not amount to unreasonableness. These Objectors
overlook the presumption of reasonableness that applies to a settlement reached in an arm’s-length

6 The Court finds this reasoning lends to allocation, not final approval.

Page 18 of46

Case 2:06-cv-02163-JLL-MF   Document 181   Filed 05/01/15   Page 18 of 46 PageID: 3647



negotiation and fail to target any of the Girsh factors. Similarly, the objection of Wanda Cochran
provides a miscalculation. The $36.7 million cash component represents 23% of the total
estimated potential damages of $156 million as calculated by Plaintiffs’ expert. Cochran’s
objection ignores the fact that this potential damages estimate includes both the identifiable
VISION Settlement Class Members as well as the unidentifiable 12K Settlement Class Members
(who must file a claim to receive compensation). Thus, according to Plaintiffs—a point to which
this Court agrees—the relevant comparison should be between the common fund and the potential
claims of the VISION Settlement Class Members only. Thus, as $73.35 million is the estimated
potential damages of the VISION Settlement Class Members, the $36.7 million cash figure is
actually more likely to represent approximately 5O%.

C. Stage of the Proceedings and the Amount of Discovery Completed

In this case, extensive formal discovery was conducted by all parties in advance of
Plaintiffs’ Motion for Class Certification. Plaintiffs deposed multiple Verizon Wireless employees
and reviewed tens of thousands of pages of documents that were produced by Verizon Wireless.
Verizon Wireless deposed each of the Class Representatives and propounded written discovery to
the Class Representatives as well. (Gignac Decl., ¶ 6). In addition, prior to engaging in mediation,
the parties and their experts engaged in an extensive analysis of the possible ranges of recoverable
damages. (Gignac Deci., ¶{ 17-29). As a result, Class Counsel were sufficiently informed both as
to the strength of the claims and the likely range of recoverable damages to be in a position to
negotiate a settlement that they believed to be in the best interests of the Settlement Classes.

‘ Cochran’s objection also fails to account for credits that Verizon Wireless previously providedas well as the value of the PIN-accessible calling units. (Brief, ECF No. 167 at 13).
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D. Risks of Establishing Liability

Under this factor, the Court should “examine what the potential rewards (or downside) of
litigation might have been had class counsel decided to litigate the claims rather than settle them.”
Cendant, 264 F.3d at 237, quoting GM Trucks, 55 F.3d at 814. “The inquiry requires a balancing
of the likelihood of success if the case were taken to trial against the benefits of immediate
settlement.” In re Safety Components Int’l, Inc. Sees. Litig., 166 F.Supp.2d 72, 89 (D.N.J. 2001)
(internal quotation marks omitted). At the Fairness Hearing and through their briefing, Plaintiffs
described at least three significant risks to establishing liability in this case. First, Plaintiffs face
the risk that the FCC could issue an adverse ruling on the issues referred to the FCC by this Court
that could in turn lead this Court to dismiss the FCA claims and, correspondingly, decertify the
two nationwide classes. (Gignac Deci., ¶36 (c)). Second, Plaintiffs face the risk that Verizon
Wireless could prevail on its motion to compel individual arbitration of the class members’ claims
under the U.S. Supreme Court’s decisions in AT&T Mobility LLC v. Concepcion, 563 U.S. 321
(2011) and/or Stolt-Nielsen v. AnimalFeeds International Corp., 559 U.S. 362 (2010). (Gignac
Deel., ¶36 (d)). Third, Plaintiffs face the risk that Verizon Wireless could prevail on its motion(s)
for summary judgment that Verizon Wireless would be filing and which the Court had precluded
Verizon Wireless from filing earlier in this case because the parties had yet to conduct merits
discovery. (Id.). Even assuming arguendo that Plaintiffs prevail before the FCC, defeat the motion
to compel arbitration and survive the motion(s) for summary judgment, Plaintiffs still face the risk
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of losing at trial. (Gignac Decl., ¶36 (e)). This factor therefore militates towards final approval of
the Settlement.

E. Risks of Establishing Damages

Under this factor, the Court should compare the potential damage award if the case were
taken to trial against the benefits of immediate settlement. Prudential, 148 F.3d at 319. See McGee
v. Continental Tire North America, Inc., 2009 WL 539893, at *5 (D.N.J. March 4, 2009) (damages
factor favors settlement where “damages would have been aggressively contested at trial, with
both sides presenting expert testimony on the subject”). For purposes of the Settlement, the parties
have agreed not to exclude customers who received credits from membership in the In-Network
Settlement Class, thereby, in this Court’s view, enhancing the value of the Settlement. (Id.) This
is because, should this case proceeds to trial, Verizon Wireless has represented it would assert a
set-offdefense as to any credits that may have been paid to In-Network Settlement Class Members
which, if proven at trial, could drastically reduce the amount of damages recoverable by the In-
Network Settlement Class Members. (Gignac Dccl., ¶36 (e)). Thus, for similar reasons as those
discussed above relating to risks of establishing liability, this factor also weighs in favor of
approval.

F. Risks of Maintaining the Class Action through the Trial

Because the prospects for obtaining and maintaining class certification have a great impact
on the range of recovery one can expect to obtain in a class action, GM Trucks, 55 F.3d at 817, the
Court must measure the likelihood of maintaining a certified class if the action were to proceed to
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triaL Girsh, 521 F.2d at 157. Moreover, even where, as here, Plaintiffs were able to obtain class
certification in the first instance, “[a] district court retains the authority to decertify or modify a
class at any time during the litigation if it proves to be unmanageable.” In re Warfarin, 391 F.3d
at 537. Since a court may revisit class certification at any time, “the specter of decertification
makes settlement an appealing alternative.” Dewey v. Volkswagen ofAm., 728 F.Supp.2d 546, 585
(D.N.J. 2010), rev’d on other grounds, 681 F.3d 170 (3d Cir. 2012), on remand: Dewey v.
Volkswagen of Am., 909 F.Supp.2d 373, 389-390 (D.N.J. 2012)(again noting risks of
decertification), aff’d 558 Fed. Appx. 191, 2014 U.S. App. LEXIS 2596 (3d Cir. 2014). Verizon
Wireless has made known its intention to seek to compel individual arbitration of the Settlement
Class Members’ claims at such time as the FCC proceedings are concluded and the litigation of
this action returns to the federal district court. Although Plaintiffs are of the view that Verizon
Wireless has waived its right to arbitrate by litigating this case through class certification without
invoking its claimed right to compel arbitration, this Court may have a different view upon review
of the relevant submissions. Additionally, and as previously mentioned, Plaintiffs face the risk that
the FCC could issue an adverse ruling on the issues referred to the FCC by this Court that could
in turn lead this Court to dismiss the FCA claims. Correspondingly, as these circumstances may
lead the Court to decertify the two nationwide classes, this factor, again, favors approval.

G. Ability of the Defendants to Withstand a Greater Judgment

The seventh Girsh factor “is concerned with whether the defendants could withstand a
judgment for an amount significantly greater than the settlement.” In re Cendant Corp., 264 F.3d
at 240. This factor is generally neutral where, as here, the defendant’s ability to pay greatly
exceeds the potential liability, and was not a factor in settlement negotiations. In re CertainTeed
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Corp., 269 F.R.D. at 489 (“because ability to pay was not an issue in the settlement negotiations,
this factor is neutral”); Bredbenner v. Liberty Travel, Inc., 2011 WL 1344745, at *15 (D.N.J. Apr.
8, 2011) (“courts in this district regularly find a settlement to be fair even though the defendant
has the practical ability to pay greater amounts”). Here, it is undisputed that Verizon Wireless
could withstand a greater judgment than the amount of the Settlement. However, as stated by the
Court in In re Warfarin: “Although the plaintiffs do not dispute that DuPont’ s total resources far
exceed the settlement amount, the fact that DuPont could afford to pay more does not mean that it
is obligated to pay any more than what the consumer and TPP class members are entitled to under
the theories of liability that existed at the time the settlement was reached.” In re Warfarin, 391
F.3d at 538. Therefore, this factor is deemed neutral in this Court’s analysis of the Settlement under
the Girsh factors.

H. Range of Reasonableness of the Settlement Fund in Light of the Best Possible Recoveryand Range of Reasonableness of the Settlement Fund to a Possible Recovery in Light of allthe Attendant Risks of Litigation

The last two Girsh factors are usually considered together and require the Court to evaluate
“whether the settlement is reasonable in light of the best possible recovery and the risks the parties
would face if the case went to trial.” Prudential, 148 F.3d at 322; see also In re Warfarin, 391 F.3d
at 538 (court should consider “whether the settlement represents a good value for a weak case or
a poor value for a strong case”). “The fact that a proposed settlement may only amount to a fraction
of the potential recovery does not, in and of itself, mean that the proposed settlement is grossly
inadequate and should be disapproved.” In re AT&T Corp., 455 F.3d 160, 170 (3d Cir. 2006).
“Rather, the percentage recovery must represent a material percentage recovery to [the) plaintiff
in light of all the risks considered under Girsh.” Id. “In order to assess the reasonableness of a
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settlement in cases seeking primarily monetary relief, ‘the present value of the damages plaintiffs
would likely recover if successful, appropriately discounted for the risk of not prevailing, should
be compared with the amount of the proposed settlement.” In re Warfarin, 391 F.3d at 537.

When viewed in light of the potential risks highlighted previously, the Settlement is not
merely fair, it is a reasonable recovery. As mentioned, on top of eliminating all of the significant
risks in this case related to liability, class certification and damages, the Settlement secures for the
Settlement Class Members a recovery that represents: (1) more than 40% of the $156 million in
total potential damages estimated by NERA (Gignac Deci., ¶35 (a)); and (2) 88% ofthe $73 million
in total potential damages estimated by NERA for those customers who can be identified based on
the records of Verizon Wireless in the VISION billing system. (Gignac DecI., ¶35 (b)). While it
is difficult to guess the best possible recovery for the Class Members in this action, if, for example,
this matter was present to a jury, it is clear that the total Settlement here, when viewed in the
conjunction with the other factors, is reasonable.

Accordingly, having thoroughly evaluated the Girsh factors, the Settlement warrants final
approval by this Court. Particularly of note are the small number of objectors—which mainly
oppose allocation and fees—to the actual final approval and the many risks associated with
continuing this litigation. The Court grants the motion for final approval, (ECF No. 156), in this
matter.

V. ALLOCATION

Next, this Court must evaluate the Plan of Allocation. The Settlement includes a Plan of
Allocation proposing how the Settlement Fund shall be distributed to Class Members. “Approval

Page 24 of 46

Case 2:06-cv-02163-JLL-MF   Document 181   Filed 05/01/15   Page 24 of 46 PageID: 3653



of a plan of allocation of a settlement fund in a class action is ‘governed by the same standards of
review applicable to approval of the settlement as a whole: the distribution plan must be fair,
reasonable and adequate.” In re Computron Software, Inc., 6 F.Supp.2d 313, 321 (D.N.J. 1998)
(citations omitted); In re Datatec Sys., Inc. Sec. Litig., 2007 WL 4225828, *3 (D.N.J. Nov. 28,
2007). See also, In re Cendant Corp. Litig., 264 F.3d 201, 248 (3d Cir. 2001). Courts “generally
consider plans of allocation that reimburse class members based on the type and extent of their
injuries to be reasonable.” Aetna Inc. Sec. Litig., 2001 WL 20928, at *12 (E.D. Pa. Jan. 4, 2001),
citing In re Ikon Office Solutions, Inc., Sec. Litig., 194 F.R.D. 166, 194 (E.D. Pa. 2000). See, e.g.,
In re Corel Corp. Inc. Sec. Litig., 293 F.Supp.2d 484, 493 (E.D. Pa. 2003) (approving plan of
allocation that “provides that each authorized claimant receive, on a pro rata basis, that share of
the net settlement fund that the claimant’s recognized claim bears to the total recognized claims of
all authorized claimants in accordance with the formula [proposed by Class Counsel]”) and in re
Par Pharm. Sec. Litig., 2013 WL 3930091, at *8 (D.N.J. July 29, 2013) (approving plan of
allocation that “provides for the distribution of the Net Settlement Funds on apro rata basis based
on a formula tied to liability and damages”). This Court’s principal obligation is simply to ensure
that the fund distribution is fair and reasonable as to all participants in the fund.” Walsh v. Great
Alt. & Pac. Tea Co., 726 F.2d 956, 964 (3d Cir. 1983). Therefore, where the plan of allocation is
recommended by Class Counsel and no class member has objected to it, the Court should find that
the balance of factors weighs in favor of approving the plan of allocation. See, e.g., In re Par
Pharm., at *23 (finding that “the balance of factors weighs in favor of approving the Plan of
Allocation” where “[i]t is fully recommended by Lead Counsel, and, although notice was sent to
over 84,572 potential class members, no member has objected to it.”).
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A. Objections to Allocation

As previously indicated, the Settlement in this action establishes a $64.2 million common
fund (“Settlement Fund”) that is comprised of two components: a cash component and a calling
units component. (Gignac Decl.,ECF No. 157-1, ¶ 4). As none of the Objectors will receive PINs,
the Court also construes their objections to the PINs as one of allocation. Here, Wanda Cochran
objects to allocation only in so far as “In-Network settlement class members will [unlikely) take
advantage of the PIN crediting system.” (ECF No. 160 at 2). Similarly Kendrick Jan explains that
the cash benefits to class members relative to damages calculated by Class Counsel are
“unreasonably low,” and the prepaid calling card minutes awarded in the settlement (referring
presumably to PINs) will be “of little value to class members with current cell phone plans.” (ECF
No. 163 at 3-4). Jan’s argument is premised on the fact that many In-Network class members
currently have unlimited minute plans and categorizes the PINs as nothing more than coupons. (Id.
4-5). Many of the other objectors voice the same concerns, to the extent the distribution of PINs
lends towards allocation, the Court will address these arguments. However, it is clear that no
objection to allocation has been raised outside of this isolated instance.

The Court first notes that the PiNs are not coupons as they are fully redeemable or
transferable without entering into a new business relationship with Defendant. Put differently, the
PINs value can easily be realized in and of itself without predicating use on for example, another
product of Defendant. (See In re Gen. Motors Corp. Pick-Up Truck Fuel Tank Products Liab.
Litig., 55 F.3d 768, 803 (3d Cir. 1995) “Every owner received a coupon whose value could only
be realized by purchasing a new truck.”). Additionally, it is counterintuitive that of the objectors
who detest the issuance of PiNs, none of them are within the class who would receive them. The
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Court does not overlook this fact. Corser’ s attorney at the March 30, 2015 Hearing explained that
she had standing to challenge the use of PINs because Corser’s subclass will be forced to
“subsidize the attorneys’ fees of the in-network subclass and pay attorneys’ fees for benefits that
[Corser] will never receive.” (Tr. 1.33:1-9). While the Court agrees that Corser has proper
standing to raise concerns relating to the inclusion of the PINs in the attorneys’ fees motion, Corser
will not receive P INs and therefore in terms of allocation, her concerns are of little value to the
Court, For these reasons, those stated within corresponding sections of this Opinion and within
the analysis below, the Court finds that to the extent these objections were directed at allocation,
these are, at a minimum, without merit.

B. Calculation Of The Net Settlement Fund, FSP Settlement Class Cash Sub Fund and In-Network Settlement Class Cash Sub Fund

The Settlement in this action establishes a $64.2 million common fund (“Settlement Fund”)
that is comprised of two components: a cash component and a calling units component. (Gignac
Decl.,ECF No. 157-1, ¶ 4). The “Cash Component” of the Settlement Fund consists of the $36.7
million in cash that has already been transferred by Verizon Wireless to the court-appointed
Settlement Administrator and deposited into an interest-earning account, together with all interest
earned thereon until the date on which checks and/or PiNs are mailed to Settlement Class Members
(the “Date of Distribution”). (Id. ¶ 5). The “Calling Units Component” of the Settlement Fund
consists of 275 million total calling units, valued at $27.5 million based upon a conversion ratio
of 10 cents per unit. (Id. ¶ 6).

Under the proposed Plan of Allocation, the Settlement Administrator will first deduct from
the Settlement Fund the costs of notice and settlement administration, court-approved attorneys’
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fees and expenses, and incentive awards to the Class Representatives. (Allocation Order, ¶ 10).
The balance of the cash remaining in the Settlement Fund after these deductions (“Remaining Cash
Component”), together with the Calling Units Component, will constitute the “Net Settlement
Fund”. (Gignac Dccl., ¶ 7).

After April 29, 2015, which is the deadline for Settlement Class Members to submit claims,
the Settlement Administrator will determine: (i) the total number of FSP Settlement Class
Members who are eligible to receive benefits from the Net Settlement Fund; (ii) the total number
of In-Network Settlement Class Members who are eligible to receive benefits from the Net
Settlement Fund; and (iii) the total number of FSP Settlement Class Members and In-Network
Class Members combined who are eligible to receive benefits from the Net Settlement Fund
(“Total Eligible Settlement Class Members”). (Allocation Order, ¶ 11 .a.). Settlement Class
Members “eligible to receive benefits” are: (a) the 1,800,836 FSP Settlement Class Members and
401,123 In-Network Settlement Class Members who are on the Class List provided by Verizon
Wireless pursuant to the Settlement Agreement; and (b) those current or former Verizon Wireless
customers who file timely claims pursuant to the Court’s Preliminary Approval Order (in each
case, provided that the eligible Settlement Class Member did not submit a timely and valid Request
for Exclusion). Because there will be some number of Settlement Class Members who are
members of both the FSP Settlement Class and the Tn-Network Settlement Class, those Settlement
Class Members will be counted twice in this determination and will receive two pro rata shares of
the settlement benefits that are distributed. The Settlement Administrator will calculate the portion
of the Remaining Cash Component to be allocated to the FSP Settlement Class (“FSP Settlement
Class Cash Sub Fund”) as well as the portion of the Remaining Cash Component to be allocated
to the In-Network Settlement Class (“In-Network Settlement Class Cash Sub Fund”) by
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multiplying the Remaining Cash Component by the respective percentages of the Total Eligible
Settlement Class Members represented by the FSP Settlement Class and the In-Network
Settlement Class. (Allocation Order, ¶ ii .b. and c.).

C. Distribution

The Settlement Administrator will divide the FSP Settlement Class Cash Sub Fund by the
total number of eligible FSP Settlement Class Members to yield the “FSP Settlement Class
Member Cash Benefit Amount”, which shall be the same dollar amount for each eligible member
of the FSP Settlement Class. (Allocation Order, ¶ 12.a.). For all eligible FSP Settlement Class
Members who are “Distribution Customers” as defined in the Settlement Agreement, the FSP
Settlement Class Member Cash Benefit Amount will be distributed to each such eligible FSP
Settlement Class Member by Verizon Wireless, by means of a bill credit. (Allocation Order, ¶
1 2.b.). Verizon Wireless will apply the bill credits in the amounts and according to the instructions
that will be provided to it by the Settlement Administrator. (SAS, Art. IV, ¶ 3). For all eligible
FSP Settlement Class Members who are not Distribution Customers, the FSP Settlement Class
Member Cash Benefit Amount will be distributed to each eligible FSP Settlement Class Member
by the Settlement Administrator, by means of a check mailed to the last known mailing address of
each such eligible FSP Settlement Class Member. (Allocation Order, ¶ 12.c.).

Similarly, the Settlement Administrator will divide the In-Network Settlement Class Cash
Sub Fund by the total number of eligible In-Network Settlement Class Members to yield the “In
Network Settlement Class Member Cash Benefit Amount”, which will be the same dollar amount
for each eligible member of the In-Network Settlement Class. (Allocation Order, ¶ 13.a.). For all
eligible In-Network Settlement Class Members who are Distribution Customers, the In- Network
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Settlement Class Member Cash Benefit Amount will be distributed to each such eligible In-
Network Settlement Class Member by Verizon Wireless, by means of a bill credit. (Allocation
Order, ¶ 13.b.). Verizon Wireless will apply the bill credits in the amounts and according to the
instructions that will be provided to it by the Settlement Administrator. (SAS, Art. IV, ¶ 3.). For
all eligible In-Network Settlement Class Members who are not Distribution Customers, the In-
Network Settlement Class Member Cash Benefit Amount will be distributed to each such eligible
Tn-Network Settlement Class Member by the Settlement Administrator, by means of a check
mailed to the last known mailing address of each such eligible In-Network Settlement Class
Member. (Allocation Order, ¶ 13.c.).

Under the proposed Plan of Allocation and Distribution, all $27.5 million of the Calling
Units Component will be allocated to the Tn-Network Settlement Class. (Allocation Order, ¶
11 .d.). The Settlement Administrator will determine the total number of In-Network Settlement
Class Members eligible to receive calling units, defined as (i) those who are on the Class List
provided by Verizon Wireless; and (ii) those who file timely claims (in each case, provided that
the eligible Settlement Class Member did not submit a timely and valid Request for Exclusion).
(Allocation Order, ¶ 1 4.a.). The Settlement Administrator will then divide the 275 million calling
units in the Calling Units Component by the total number of eligible In-Network Settlement Class
Members to yield the “In-Network Settlement Class Member Calling Unit Amount”, which shall
be the same number of calling units for each eligible member of the Tn-Network Settlement Class
and which shall be rounded down to the nearest calling unit. (Allocation Order, ¶ 14.b.).

The calling units will be distributed to Tn-Network Settlement Class Members in two
different ways. First, each eligible In-Network Settlement Class Member on the Email List as
defined in the Settlement Agreement will receive the Tn-Network Settlement Class Member
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Calling Unit Amount by means of an email that conveys: (1) the PIN number needed to access the
calling units; (2) how to access and use the calling units; and (3) the terms and conditions
applicable to the use of the calling units. (Allocation Order, ¶ 14.c.). Second, each eligible In-
Network Settlement Class Member not on the Email List will receive the In- Network Settlement
Class Member Calling Unit Amount by means of a sealed postcard mailing that conveys the same
information. (Allocation Order, ¶ 14.d.).

D. Disposition of Returned and/or Uncashed Settlement Class Member Checks and PINs

Any check issued to a Settlement Class Member that is returned to the Settlement
Administrator as undeliverable or that is not cashed by the Settlement Class Member within ninety
days of the Date of Distribution will be deemed to have been forfeited by the Settlement Class
Member. (Allocation Order, ¶ 16). The Court will determine the manner in which any
undeliverable or uncashed checks should be distributed. (Allocation Order, ¶ 20). Any calling
unit PINs sent to Settlement Class Members by email as to which the Settlement Administrator
receives “send failure,” “bounce-back,” or other similar email failure notices shall be resent to
those Settlement Class Members by mail. (Allocation Order, ¶17). Any calling unit PINs sent to
Settlement Class Members by mail that are returned to the Settlement Administrator as
“undeliverable” shall be deemed to have been forfeited by those Settlement Class Members. (Id.).
The Court will determine the manner in which any undeliverable calling unit PiNs, checks, or
calling unit PINs remaining as a result of the rounding down procedure, should be distributed.
(Allocation Order, ¶ 20).
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E. Plan of Allocation is Fair Reasonable and Adequate8

Upon review of the Plan of Allocation described above, the Court approves such Plan as
fair, reasonable and adequate for the following reasons. First, every eligible Settlement Class
Member will receive the same amount of cash. Settlement Class Members who are in both the
FSP Settlement Class and the In-Network Settlement Class will receive two pro rata shares. Next,
under the Plan of Allocation, the Calling Units Component of the Net Settlement Fund will be
allocated and distributed so that every eligible member of the In-Network Settlement Class will
receive an equal pro rata share of the Calling Units Component. (Gignac Deci., ¶ 9).

The reason that the Calling Units Component is being distributed solely to the eligible
members of the In-Network Settlement Class (and not to the eligible members of the FSP
Settlement Class) is three-fold. (Gignac Decl., ¶ 10). The Court finds each reason militates
towards fairness. First, the In-Network Settlement Class members’ claims arise out of Verizon
Wireless’ practice of charging them for minutes that should have been free. Thus, In-Network
Settlement Class members lost the use of minutes. Allocating the Calling Units Component to the
In-Network Settlement Class members serves to restore those lost minutes to them so that they can
use them. (Gignac Deci., ¶ ii). The Court is convinced that these PiNs do in fact hold true value,
contrary to many of the Objectors’ assertion. Indeed, the value of the benefits that are distributed

8 The Court notes that while The Third Circuit has recently expressed skepticism as to the valueof cy pres in certain class action settlements, See, In re Baby Products Antitrust Litigation, 708F.3d 163 (3rd Cir. 2013)), there can be no such concern with the Plan of Allocation in this casebecause it does not have a cypres component. The entirety of the Net Settlement Fund is intendedto be distributed directly to the Settlement Class Members, with the Court to determine thedistribution of any undeliverable or uncashed settlement benefits. (Gignac Deci., ¶ 14).
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to the Settlement Class Members—not whether these Members use or spend those benefits—is of
primary concern. Second, Class Counsel consider the claims of the In-Network Settlement Class
members to be stronger than the claims of the FSP Settlement Class members because Venzon
Wireless has acknowledged that it was improper to charge the In-Network Settlement Class
members for “in-family” and “in-network” calls that were supposed to be free. In fact, Verizon
Wireless voluntarily initiated a program for the purpose of providing credits to In-Network
Settlement Class members who were charged for calls that should have been free. By contrast,
Verizon Wireless has always asserted that the FSP Settlement Class members’ claims have no
merit and that the FSP Settlement Class members are not entitled to any damages. (Gignac Dccl.,

¶ 12). The strength of the In-Network Settlement Class Members’ claims justifies allocating
additional consideration to those Settlement Class Members as compared to the FSP Settlement
Class Members. Third, the average damages, as estimated by NERA in its November 11, 2013
amended report, of the In-Network Settlement Class members ($104.39) are significantly higher
than the average damages of the FSP Settlement Class members ($17.48) (Gignac Decl., ¶ 13),
which again justifies the allocation of additional consideration to the In-Network Settlement Class
Members.

The proposed Plan of Allocation also minimizes the amount of settlement benefits likely
to be forfeited due to being “undeliverable” by: (1) requiring Verizon Wireless to deliver cash
benefits as bill credits for Distribution Customers; and (2) providing for other Settlement Class
Members to receive benefits at the address that they provide (in the case of those making claims
for benefits) or at their last-known address, which the Settlement Administrator has updated using
the Postal Service’s National Change of Address Databank. Inevitably, however, there will be
some amount of settlement benefits that are forfeited because they are “undeliverable” or, in the
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case of checks, uncashed within 90 days. (Allocation Order, ¶J 16-17). As to those undeliverable
or uncashed settlement benefits, the proposed Allocation Plan allows the Court to determine the
manner in which they should be distributed. (Allocation Order, ¶ 20). When the totality of the
Plan of Allocation is viewed, the Plan is clearly fair, reasonable, and adequate. The Court therefore
approves the Plan.

VI. ATTORNEYS’ FEES and INCENTIVE AWARD9

Class Counsel moves pursuant to Federal Rules of Civil Procedure 23(h) and 54(d)(2) for
an order: I) awarding attorneys’ fees to Class Counsel in the amount of$ 19,260.00; 2) reimbursing
the expenses incurred by Class Counsel, totaling $352,883.00; and 3) approving the payment of
the Settlement Administrator’s fees and expenses, in an amount not to exceed $2,057,647.00.
(ECF No. 158-4 at 1).

A. Application of Gunter Factors

The awarding of fees is within the district court’s discretion. in re Cendant Corp. PRIDES
Litig., 243 F.3d 722, 727 (3d Cir.2001). However, the court must clearly articulate the reasons
supporting its conclusion. In re Rite Aid Corp. Securities Litig., 396 F.3d 294, 301 (3d Cir.2005).
“In a class action settlement, the court must thoroughly analyze an application for attorneys’ fees,
even where the parties have consented to the fee award.” Varacallo, 226 F.R.D. at 248. Generally,
a court will use either the percentage-of-recovery method or the lodestar method to determine the
fee award. In re GM, 55 F.3d at 821. The lodestar method is considered most appropriate in

The Court also incorporates by reference the Findings of Fact and Conclusions of Law brieflyoverviewed in the corresponding Order.
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statutory fee-shifting cases, and has the advantage of resembling a tradition fee calculation,
whereas the percentage-of-recovery method is viewed as best approximating a contingent fee
award in a common fund recovery. Cendant PRIDES, 243 F.3d at 732. The Third Circuit has
approved the use of the percentage-of-recovery method for determining attorneys’ fees in common
fund cases, such as this one. In re Rite Aid, 396 F.3d at 300.

The standard for evaluating fee awards is reasonableness. Hensley v. Eckerhart, 461 U.S.
424, 433, 103 S.Ct. 1933, 76 L.Ed.2d 40(1983). In common fund cases of the type presented here-
where attorneys’ fees and the Class recovery come from the same source and the fees are based on
a percentage of the Class settlement-the Third Circuit has set forth a multi-factor analysis to help
analyze whether or not the percentage award is reasonable. Gunter v. Ridgewood Energy Corp.,
223 F.3d 190, 195 n. I (3d Cir.2000). These factors include:

(1) the size of the fund created and the number of persons benefited;(2) the presence or absence of substantial objections by members ofthe class to the settlement terms and/or fees requested by counsel;(3) the skill and efficiency of the attorneys involved; (4) thecomplexity and duration of the litigation; (5) the risk ofnonpayment; (6) the amount oftime devoted to the case by plaintiffs’counsel; and (7) the awards in similar cases.

Id.; see also In re AT & T Corp., 455 F.3d 160, 165 (3d Cir.2006). These factors are not intended
to be exhaustive. Among other factors that a Court may consider are:

(1) the value of benefits accruing to class members attributable tothe efforts of class counsel as opposed to the efforts of other groups,such as government agencies conducting investigations;(2) the percentage fee that would have been negotiated had the casebeen subject to a private contingent fee agreement at the timecounsel was retained; and (3) any “innovative” terms of settlement.
AT & T, 455 F.3d at 165-166 (citing In re Prudential Ins. Co. America Sales Practice Litig. Agent
Actions, 148 F.3d 283, 338-340 (3d Cir.1998). The above-referenced factors should not be applied
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in a formulaic way; rather, the district court should “engage in robust assessments of the fee award
reasonableness factors recognizing an especially acute need for judicial scrutiny of fee
arrangements in class action settlements.” AT & T, 455 F.3d at 166 (citations and quotations
omitted); see also Gunter, 223 F.3d at 195 n. 1 (finding that “factors listed need not be applied in
a formulaic way” and “in certain cases, one factor may outweigh the rest”). Finally, the Third
Circuit requires that a district court cross-check the percentage-of-recovery calculation against the
lodestar method to ensure that the percentage-of-recovery method has yielded a reasonable
number. AT& T, 455 F.3d at 164.

Importantly, the Girsh factors discussed earlier are similar to, and overlap with, several of
the Gunter factors. Thus, the Court incorporates by reference the reasons already articulated for
approval of the settlement, and now makes specific findings with respect to each of the Gunter
factors.

1. Size of Fund Created, Number of Persons Benefifted

The common fund in this case totals $64.2 million in cash and calling units. Similarly,
approximately 2 million Settlement Class Members will benefit from the Settlement. Each ofthese
numbers proves large.

2. The Presence or Absence of Substantial Objections

Only seven class members total have submitted objections to the amount of attorneys’ fees
requested. In sum, these objections are two-fold. The first objection is that 30% is too high. The
second objection is that the 30% awarded to Class Counsel should not include the value of the
PINs. The Court addresses each of these objections in turn.
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a. Request for 30% of the Settlement Fund

Wanda Cochran and Michael Rinis specifically note their objections to the award of 30%
to class counsel. Wanda Cochran states that the “pending motions ...are not fair, adequate and
reasonable to the class,” and it is unreasonable to award legal fees equal to 30% of the cash
settlement and “four times the actual billable hours.” ((ECF No. 160 at 1-2). Michael Rinis argues
that 30% is too high. (ECF No. 166 at 2). Each of these objections fail to direct the Court to
reasoning why 30% should not be awarded and are contrary to governing law in the Third Circuit.
See Milliron v. T-Mobile USA, Inc., 2009 WL 3345762, at *8 (D.N.J. Sept. 10, 2009), as
amended (Sept. 14,2009), aff’d, 423 F. App’x 131 (3d Cir. 2011) (awarding attorneys’ fees of
33.33% of S 13.5 million). Further, there is no indication that 30% represents four times the actual
billable hours. The Court finds 30% to be reasonable in this case.

b. PINs1°

As indicated, Nancy Corser appeared at the March 30, 2015 Hearing through her counsel,
admittedpro hac vice, Mr. Pentz. Corser also submitted briefing on her objections which included
an objection to the award of Class Counsel’s fees. (ECF No. 161). At its core, Corser’s objection
are representative of the other objectors on this issue. The objection is based on the fact that Class
Counsel seeks a percentage of the total settlement fund including a projection that 100% of the
PINs made available through through this Settlement will be used by class members. (Id. at 2).
Corser cites to Fitzgerald v. Gann Law Books, which she opines held that the valuation of a claims
made settlement must be based upon actual usage of in-kind or discount relief. 2014 U.S. Dist

‘° Those objections which suggest that Class Counsel should be paid in PINs are rejected by thisCourt.
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LEXIS 174567 (D.N.J. Dec. 17, 2014). Further, Corser objects to the use of a lodestar-multiplier
of 3.97, claiming this value is “exorbitant.” (ECF No. 161 at 3). The Court notes that Corser
does not object to Class Counsel’s suggestion of receiving 30%, but rather what total they will
receive 30% of (Tr. 1.39:7-8).

Plaintiffs oppose Corser’s reasoning and claim she misreads Fitzgerald. Specifically,
Plaintiffs explain that Fitzgerald involved a “claims-made settlement” where the Settlement in this
case is a common fund settlement. (Brief, ECF No. 167 at 26). Even assuming arguendo that this
Court was bound by Fitzgerald, the present case purports a key difference. That is, in Fitzgerald,
$1.88 million worth in webinars were made available to be claimed by class members while here,
the PIN-accessible calling units will in fact be distributed to Settlement Class Members. Despite
various objections which categorize the PIN-accessible calling units as “coupons” the Court finds
these units, which indisputably hold monetary value (whether on the secondary market or
otherwise), should be included in the calculation for attorneys’ fees.

c. Miscellaneous Objections

The Court finds the remaining objections are without merit. For example, many of the
objections make either incorrect or broad assertions of Class Counsel without recognizing the
enormous benefit to the Class achieved only through Class Counsel’s perseverance and skill. By
way of one example, Michael Narkin objects to an award of attorneys’ fees explaining Class
Counsel failed to recite “what particular discovery results, what particular proceedings, and what
particular procedures lead up to the proposed Settlement.” (ECF No. 165 at 1). The Court
vigorously rejects this objection. Class Counsel has provided an overly detailed description of all
the discovery, each mediation appearance, and every procedure in play prior to the proposed
Settlement. Narkin even continues by claiming the protective order in place “raises a specter of
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collusion” between Class Counsel and the Defense without reason. (Id. at 2). This argument
borders on frivolous. The Court finds that through application of the Gunter factors above and
those which follow, it is clear that the remaining objections simply fail to recognize the strong
likelihood that had Class Counsel not undertaken this litigation, there would not be a settlement.

3. The Skill and Efficiency of the Attorneys Involved

Class Counsel have a wealth of experience in litigating and resolving complex class actions
and multidistrict litigation on behalf of consumer plaintiffs. (See e.g. Gignac Deci., ¶J6-7). The
Court is convinced that Class Counsel’s skill in navigating significant and complex issues before
a professional mediator was essential to achieving this Settlement.

4. Complexity and Duration of the Litigation

This case was filed on May 11, 2006. Thus, Class Counsel performed work for the Class
spanning over nine years. The complexity of this action, although evident to the Court, is also
verified given the litigation has been conducted in two different venues, class certification was
necessitated on a lengthy hearing before this Court which results in two nationwide classes and
four state classes, and took six months of mediation efforts.

5. Risk of Nonpayment

Class counsel handled this case on a wholly contingent basis which always yields some
degree of risk from the outset. Indeed, “[tihe contingent fee agreement further substantiates the
propriety of the attorneys’ fee award.” In re Genta Securities Litig., No. 04-2 123, 2008 WL
2229843, at *10 (D.N.J. May 28, 2008); see also In re Pet Food Prods. Liab. Litig., No. 07-2867,
2008 WL 4937632, at *22 (D.N.J. Nov.18, 2008) (“Courts have consistently recognized that the
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risk of receiving little or no recovery is a major factor in considering an award of attorneys’ fees.”).
The risk of nonpayment here, as with most contingency work, was high. Similarly, as previously
indicated, the risks of adverse rulings by the FCC, motions to compel arbitration, or motions for
summary judgment, each individually created a risk of nonpayment.

6. Amount of Time Devoted to the Case by Counsel

The time devoted to this case by Class Counsel was substantial. The three firms involved
collectively spent more than 8540 hours on this case. (Gignac Deci., ¶ 43). While the number of
hours spent is large, it is also quite reasonable given the duration of the case. Over the more than
nine years that this case has been litigated, the three firms appointed as Class Counsel together
have spent on average 75 hours per month working on this case. Moreover, Class Counsel’s work
will not end with the final approval of the Settlement. Class Counsel will remain available to
answer any Settlement Class Member inquiries and to work with Verizon Wireless and the
Settlement Administrator to remedy any issues that may arise with respect to this Settlement. Prior
experience indicates that this ongoing work will add significant time to the work already performed
in this case. (Gignac DecI., ¶ 45). 30% of the Settlement, in light of this factor, is reasonable to
the Court.

7. Awards in Similar Cases

With respect to this final factor, the court must (1) compare the award requested with other
awards in comparable settlements; and (2) ensure that the award is consistent with what the
attorney would have received had the fee been negotiated on the open market. McGee v.
Continental Tire North America, Inc., No. 06-6234, 2009 WL 539893, at * 15 (D.N.J.; March 4,
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2009). As to the first inquiry, “most fees appear to fall in the range of nineteen to forty-five
percent.” In re Ikon Office Solutions, Inc. Securities Litig., 194 F.R.D. 166, 194 (E.D.Pa.2000).
The Court is aware that 33 1/3% is a standard figure for recovery in a consumer class action of the
contingent-fee variety. See, e.g., Martin v. Foster Wheeler Energy Corp:., No. 06-878, 2008 WL
906472, at *5 (M.D. Pa. March 31, 2008) (noting that for a settlement of $1.64 million “district
courts have typically awarded attorneys’ fees of 30% to 35% of the recovery, plus expenses ...“);

In re Corel Corp. Sec. Litig., 293 F.Supp.2d 484, 495-98 (E.D.Pa.2003) (awarding one-third of $7
million settlement fund). The 30% fee award that Class Counsel seeks in this case is first, in the
mid-range of the acceptable amounts recognized by the Third Circuit, and secondly, slightly less
than the 33.33% amount that many districts in the Third Circuit have awarded. The Court therefore
finds this percentage to be justified.

8. Conclusion

Application of the Gunter factors confirms the reasonableness of Class Counsel’s requested
30% fee award. All seven of the Gunter factors, to varying degrees, militate in favor of approving
this fee. The lack of any notable objections along with the complexity of the case, the substantial
settlement, the contingency risk associated with nonpayment, and the fact that several courts in
similar matters have awarded fees higher than this amount all indicate that approval of a 30% fee
is warranted.

B. Loadstar Cross-Check

In common-fund cases, district courts are also advised to cross-check the percentage fee
award against the lodestar method of awarding fees so as to ensure that the percentage is not
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unreasonable. Gunter, 223, F.3d at 199. “The lodestar cross-check, while useful, should not
displace a district court’s primary reliance on the percentage-of-recovery method.” AT & T, 455
F.3d at 164. The lodestar multiplier is calculated by dividing the attorneys’ fees that Class Counsel
seeks by Class Counsel’s associated lodestar. Cullen v. Whitman Medical Corp., 197 F.R.D. 136
n. 6 (E.D.Pa.2000). This Circuit has recognized that lodestar multipliers from one to four “are
frequently awarded” in class cases. In re Prudential Ins. Co., supra, 148 F.3d at 341 (citing 3
Herbert Newberg & Albert Conte, Newberg on Class Actions’14.03 at 14-5 (3d ed. 1992)); see
also in re Cendant Corp. Litig., supra, 243 F.3d at 73 5-36 (multiplier of 3 used although case “was
neither legally nor factually complex,” there was a “minimal amount of motion practice,” and the
parties submitted a settlement agreement within four months of the filing date). At the time of
the briefing, when measured against the collective lodestar of Class Counsel and the Blooston
Firm, the requested attorneys’ fees award of $19,260,000 represents a multiplier of 3.97. (Gignac
Dccl,, ¶42). As demonstrated by the case law cited above, a lodestar multiplier of 3.97 is within
the range of the multipliers normally approved by the courts in the Third Circuit and this Court
follows suit. Notably, at the March 30th Hearing, Class Counsel explained to the Court that as of
the end of that week, the loadstar multiplier was reduced even further to 3.83. Accordingly, the
Court finds that the lodestar cross-check confirms the reasonableness of Class Counsel’s requested
fee.

C. Costs

Class Counsel also seeks recovery of their reasonable costs associated with this case, in
addition to 30% of the Settlement. Given the vast duration of this case alone, the Court is inclined
to reimburse Class Counsel for costs and expenses. As of March 30, 2015, these costs totaled
$352,883.00. Upon questioning by the Court, Class Counsel indicated that these costs should be

Page 42 of 46

Case 2:06-cv-02163-JLL-MF   Document 181   Filed 05/01/15   Page 42 of 46 PageID: 3671



awarded as comparable settlements in this District and in the Third Circuit tend to be in 33%-35%
range, not 30% as Class Counsel seeks here. (Tr. 24:8-24). By the Court’s calculation, inclusion
of these costs now takes approximately 30.54% from the Settlement fund towards attorneys’ fees.
Additionally, Class Counsel requests that the court-appointed Settlement Administrator shall be
paid up to $2,057,647 in fees and expenses for class notice and settlement administration services.
Inclusion of this figure now deducts 33.7% of the Settlement fund which the Court finds reasonable
as it falls plainly within the range citing by Class Counsel and confirmed by the Court. Class
Counsel’s Motion is therefore granted in this regard.

0. Incentive Award

At the outset, the Court notes that there appears only to be one objection to the incentive
award. John Finn argues that Ralph Demmick and Donald Barth should “get the same thing
everyone else receives,” without further explanation. (ECF No. 169 at 1). The Court does not
agree. Incentive awards for class representatives promote the public policy of encouraging
individuals to undertake the responsibility of representative lawsuits. It is clear that “[c]ourts have
ample authority to award incentive or ‘service’ payments to particular class members where the
individual provided a benefit to the class or incurred risks during the course of litigation.”
Bredbenner v. Liberty Travel, Inc., 2011 WL 1344745, at *23 (D.N.J. Apr. 8, 2011) (collecting
cases). Plaintiffs have been actively involved with this litigation throughout the nine years that it
has been ongoing. Plaintiffs each estimate that, during the course of this litigation, they have spent
at least 100 hours performing the following tasks, among others: (a) investigating their claims and
conferring with counsel; (b) reviewing the original complaint and each amended complaint before
it was filed on their behalf (c) gathering documents to support their claims; (d) responding to
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written discovery requests (both interrogatories and document requests) propounded by Verizon
Wireless; (e) preparing for and attending their depositions; (f) preparing declarations for
submission to the court (including their declaration in support of Plaintiffs’ Motion for Class
Certification in this action); (g) reviewing legal documents (including the lengthy SAS) provided
to them by my counsel; and (h) conferring with their counsel regarding various litigation-related
issues. (ECF Nos. 155-2, 155-1, Barth Dccl., ¶ 7; Demmick Dec., ¶ 7).

Plaintiffs initiated this lawsuit and voluntarily undertook the burdens associated with
commencing litigation — including the potential exposure to paying Defendant’s costs if Defendant
prevailed in this lawsuit. (Id. at Barth Dccl., ¶ 6; Demmick Dec., ¶ 6). In fact, each was exposed
to potential liability due to the Counterclaim that Verizon Wireless filed against them. In addition
to the time that they personally devoted to this litigation, Plaintiffs each had a non-party family
member who was forced to devote time to this litigation because she (Mr. Demmick’s wife and
Mr. Barth’s daughter) was also deposed by Verizon Wireless. (Id. at Barth Decl., ¶ 8; Demmick
Dec., ¶ 8). Plaintiffs initiated this lawsuit because they believed that Verizon Wireless was
overcharging them for calls that were made under their Family SharePlans and because they
believed that there likely were many other Verizon Wireless customers who were incurring the
same types of overcharges. (Id. at Barth Decl., ¶ 9; Demmick Dec., ¶ 9). Plaintiffs support the
Settlement and believe that it is in the best interests of the Settlement Class Members. (Id. at Barth
Dccl., ¶ 5; Demmick Dec., ¶ 5). Neither of the Plaintiffs was ever promised, or ever expected to
receive, any compensation for performing his duties as a class representative. (Id. at Barth Decl.,
¶ 9; Demmick Dec., ¶ 9). However, the Court determines that their efforts on behalf of the
Settlement Class Members in commencing and assisting with the prosecution of this action are
deserving of an incentive award. (Id. at Barth Deci., ¶ 10; Demmick Dec., ¶ 10).

Page 44 of 46

Case 2:06-cv-02163-JLL-MF   Document 181   Filed 05/01/15   Page 44 of 46 PageID: 3673



A $15,000 incentive award for each of the two class representatives is reasonable in the
context of this case, particularly when one considers the length of the litigation, the number of
hours invested by Plaintiffs, and the size ofthe Settlement obtained for the benefit of the Settlement
Class Members. Moreover, the amount requested is in line with awards approved by federal courts
in New Jersey and elsewhere. See, e.g., In re Ins. Brokerage Antitrust Litigation, 579 F.3d 241,
285 (3d Cir. 2009) (finding no error in approving a settlement that included a $10,000 incentive
award for each class representative); Enterprise Energy v. Columbia Gas Transmission, 137
F.R.D. 240, 250-51 (S.D. Ohio 1991) (approving $50,000 in incentive payments to each of six
class representatives); In re Mego Fin. Corp. Sec. Litig. v. Nadler, 213 F.3d 454, 463 (9th Cir.
2000) (approving incentive awards of $5,000 to the two class representatives in a class action
settled for $1 .725 million); In re SmithKline Beacham Corp. Sec. Litig., 751 F. Supp. 525, 535
(E.D. Pa. 1990) (approving $5,000 incentive awards for one representative ofeach ofnine plaintiff
classes as part of class action settlement); and Whitford v. First Nationwide Bank, 147 F.R.D. 135,
138 (W.D. Ky. 1992) (approving the payment of $5,000 to each plaintiff as part of class
settlement). Although the $30,000 total amount of incentive awards requested by Plaintiffs will be
paid out of the Settlement Fund, Class Counsel propose that the attorneys’ fees awarded to Class
Counsel be reduced by $30,000 to offset the payment of the incentive awards in order to ensure
that the grant of the incentive awards does not diminish the Net Settlement Fund available for
distribution to the Settlement Class Members. See In re LG/Zenith Rear Projection TV Class
Action Litig,, 2009 WL 455513, at *9 (D.N.J. Feb. 18, 2009) (approving incentive award that “will
not decrease the recovery of other class members”). Considering the effort and risk undertaken by
Plaintiffs to obtain the Settlement for the Settlement Class Members, Plaintiffs request that the
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Court approve the incentive awards of $15,000 for each of the Plaintiffs to compensate them for
their services in acting as class representatives in this action is appropriately granted.

VII. CONCLUSION

For the foregoing reasons, Plaintiffs’ Motions, (ECF Nos. 155, 156, 157, 158) are hereby
GRANTED.

Appropriate corresponding Orders accompany this Opinion.

DATED: April

____

2015

DISTRICT JUDGE
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